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THE CONSTITUTION OP AN INTERNATIONAL COURT OP JUSTICE 

Remarks by Hon. Elihu Root before the Advisory Committee 
op Jurists at The Hague, June, 1920 

Remarks on June 17, 1920 

Resolved, That the committee adopts as the basis for consideration of the 
subject referred to it, the Acts and Resolutions of the Second Peace Conference 
at The Hague in the year 1907. 

That the provisions of the several plans for an International Court of Justice 
already elaborated by representative jurists of Sweden, Norway, Denmark, 
Holland, Switzerland, Germany, Austria, be laid before the committee and con- 
sidered as the subjects to which they respectively relate, are taken up for con- 
sideration. 

I have offered this resolution in entire harmony with the view expressed by 
the president of the committee as to the consideration of the important questions 
which underlie the whole subject referred to the committee. 

The resolution was drawn up for the accomplishment of several objects : 

(1) To give notice to all the world that this committee will consider the 
great subject referred to it, not as an opportunity for the expression merely of 
our individual opinion, but under a sense of duty to build upon the basis of 
the past development of the subject to which so many members of the committee 
have already contributed so well. I would be glad to have the world know that 
we begin here again the course of development of the law of nations, the principle 
of justice in international affairs. There is throughout the world much respect 
and reverence for the self-sacrifice and devoted work done at The Hague in the 
conferences of 1899 and 1907. I think the committee should make clear the 
relation which it means to bear to all that work and all that was accomplished 
then, and I am sure that the clear understanding that the committee is begin- 
ning its labors in this spirit will be gratefully received by the people of all 
the civilized countries of the world. I know that it will be so among the people 
of my own country. 

(2) We have received from the Secretariat of the League of Nations, in 
printed form, plans for a Court of International Justice having very high 
authority; the jurists of Norway, Sweden, Denmark, Holland and Switzerland 
have met and discussed this very subject and they have formulated their con- 
clusions and have formally communicated them to the Secretariat of the League 
of Nations, and these conclusions have been transmitted to us. Also, Germany 
and Austria have sent expressions of their views. In some way we should 
indicate to all these nations the sentiment of profound respect that we have 
for the work that they have done. We should treat their recommendations 
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or suggestions with due respect and not pass them sub silentio. This resolution 
was designed to carry to the minds of our friends in these countries the knowl- 
edge that we recognize the work that they have done with great respect and 
with the purpose of due consideration. Another idea is involved in the resolu- 
tion. It is that there may be something invidious if we try to select among 
these plans one rather than another for a basis of discussion. There can be 
nothing of that kind if we take the conclusions of all countries reached at the 
Second Hague Conference. And we here come from but a few countries. "We 
cannot come from more than ten if there are only ten of us. But let us see 
that the people of other countries from which no citizen sits here understand 
that we are going to consider in our work not only the feelings of the people 
of the countries from which we come, but the feelings and the opinions of the 
people of all countries. Let us lay down in some such declaration as this a 
broad foundation of unanimous international consideration of international 
subjects. I hoped that this resolution would carry to the people of all countries 
the idea that we were going to start by considering as the basis of our discussion 
the conclusions that they had taken at the Second Hague Conference. The 
working out of this resolution would be precisely as the president has suggested, 
that we take up the provision and form of court adopted at The Hague as the 
basis for discussion. For example, if we determine to take up first the subject 
of the jurisdiction, the competence of the court, the provisions of the Hague 
Conference would be the basis of discussion and the provisions of the five-Powers 
plan would be read as relevant to that. Whatever there may be in the Austrian 
or the German plan relevant to that, should also be read, and then we could 
proceed to our discussion. The object, the effect of the resolution will not be 
so much to affect the order of our work as it will be to declare the principal 
point from which we propose to start. 1 

Speech of June 18, 1920 

We have now come face to face with the difficulty which prevented the 
adoption of the plan for a permanent court by the Second Hague Conference 
of 1907. That difficulty was the unwillingness of the large states to permit 
the members of the court to be named by the majority, which would always 
be composed of representatives of the smaller states, and, on the other hand, 
the unwillingness of the smaller states to permit to the larger ones a preponder- 
ance of power and authority, which was deemed to be inconsistent with the 
theory of equal rights of sovereign states. One view has been stated by a part 
of our colleagues, and the other by another part, and those two views are opposed. 

i,The resolution as adopted by the Committee reads as follows: 

"The Committee begins its deliberations by rendering in the first instance homage to tie 
labors of the Peace Conferences of The Hague, which have already prepared with exceptional 
authority the solution of the problem of the organization of a court of international justice. 

"Ready to consider in addition the projects emanating from governments, from confer- 
ences initiated by governments, of scientific international associations, and of jurists of 
every nationality, whose labors have preceded its own, it will take note of all sources of 
information which are at its disposition in order to justify the confidence of the Society 
of Nations." 
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A statement of them does not solve them — it does not solve the question. The 
simple adoption of one view by itself would apparently send the plan of the 
court to the Council of the League of Nations with the most difficult question 
unsolved. 

It seems to me that both views are, in a broad sense, right. "We must accept 
and sincerely support the equal rights of every sovereign state — that is the 
foundation of the law of nations. On the other hand, we must realize that 
an aggregation of fifty millions or one hundred millions of people will have 
more active interest, more important affairs, dependent upon the action of the 
court than an aggregation of one million or one hundred thousand; so that the 
equality of sovereign states in law does not agree with the inequality of practical 
interests which depend, not upon the grouping of individuals in states, but 
upon their production, their trade, their commerce, their activity. The two do 
not fully agree and each has some right to its view. 

For example, we may say that in the cases of arbitration which have been 
brought before the present Arbitration Court at The Hague, only few countries 
have been concerned, and doubtless there are many countries whose mode of 
life and whose international affairs are such that they will seldom, if ever, 
have recourse to any court. Now, our problem, it seems to me, is to reconcile 
these two views, which approach one another from very different points, the 
one coming from the constituted and indisputable point of the legal equality 
of states, and the other from the practical point of view of a deep and extensive 
practical interest in the subject. Can we not find some mode of constituting 
this court which will be consistent with both, and which will preserve the true 
interests of both? That, it seems to me, is the most serious problem which 
is committed to us. Similar situations frequently arise in life. A number of 
citizens of any free country have to determine some question regarding which 
they have an equal right because they are equal politically with equal voice 
in the affairs of their country. At the same time, some of them have a much 
greater interest in the matter which is to be disposed of than the others. It is 
not at all uncommon that in the exercise of the free right of equal citizenship 
such dispositions of practical matters be made as to recognize their greater 
practical interest. Can we not accomplish that task? 

Allow me to refer to an example which naturally arises in the mind of an 
American. When the present Constitution of the United States was formed 
there was precisely the same kind of question raised in the convention of 1787. 
We were all independent sovereign states — some large, some small. The large 
states were unwilling to permit the majority of the smaller ones the control 
which would come from equal representation, and, on the other hand, the smaller 
states were unwilling to allow to the larger ones the preponderance of power 
which would arise from the recognition of their greater population and wealth. 
That impasse was disposed of by the creation of two chambers, in one of which 
the states are represented equally, and another in which the population is rep- 
resented without reference to the sovereign states in which the people reside. 
Now, I mention that, not for the purpose of proposing that disposition here, 
but for the purpose of illustrating the way in which such a question has been 
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disposed of, and disposed of so that for 130 years it has worked practically 
and satisfactorily. That disposition has been followed by many nations. In 
Central and South America similar questions have been solved in a similar way; 
and in every country where there is a bi-cameral legislative body, you will find 
that there is a reconciliation, by means of the two chambers, of certain con- 
flicting ideas. Now, that is the method of development of political freedom. 
That is the method of the development of civilization, — finding practical methods 
of reconciling, for useful activity, conflicting political theories. And that is 
our task. 

I must confess that after much groping, much searching, among many pro- 
posals, I have not yet found any which is entirely satisfactory to me, but I have 
found so many which come very near, that I am certain we will reach it by 
discussion, by comparison of views, by the enlightenment which comes from hear- 
ing the expression of opinion from different points of view. I am confident from 
what has been done that we will reach a practical solution, although I cannot 
get to it now completely. There is some objection to every suggestion. I wish 
very much for an opportunity to study the suggestions made by Baron Deseamps 
yesterday and those made by M. Adatci. My hearing them, with my defective 
knowledge of spoken French, has not been sufficient for me. 

I think there is another thing, however, that may now be said. We are 
a committee invited by the Council of the League of Nations to prepare a plan, 
which is to be formulated and submitted by the Council to the members of the 
League for adoption ; it is to be a plan for the establishment of the Permanent 
Court of International Justice. Now, let me say in passing, that I believe that 
the court we create should be a court to coexist with and bear due and appro- 
priate relations to the existing Permanent Court of Arbitration at The Hague 
—not to be substituted for it, but to form part of the same system of inter- 
national judicature. 

I propose not to discuss but to suggest for consideration this question: 
How far should our plans articulate with the existing organization of the League 
of Nations, the formation of the Council, the formation of the Assembly ? Should 
we form a plan having close relation to that political organization, or should we 
form a plan which ignores that organization? It does not follow from the fact 
that the organization of the League of Nations is political, excepting Articles 
13 and 14 relating to the court, that there can be no intimate relations between 
that political authority and the formation of the court. It may be that we can 
find there the solution of our question. At Paris, the Peace Conference secured 
a modus, which did not satisfy entirely both views, in the constitution of one 
chamber, — the Assembly in which every Power great and small is equal to every 
other; and another, — the Council, in which there is a preponderance of the 
great Powers. 

Now, is it possible that the Council and the Assembly will accept and put 
into force the plan of the court if the plan ignores their existence? How are 
courts constituted originally? However perfect may be the distinction between 
judicial and political powers, the personnel of the judiciary must necessarily 
have its origin in the political power. In my own country, the justices of the 
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Supreme Court and all of the Federal courts are appointed by the President. 
The judges of the Court of Cassation in France owe their appointment to polit- 
ical authority. Our colleague, Lord Phillimore, whose judgment upon a judicial 
question would be without fear or favor as to any political authority, never- 
theless derives his appointment from political power. Under every plan sug- 
gested, the judges come from a political authority. 

I beg to suggest, for the consideration of my colleagues, whether possibly 
the election of judges by the concurrent vote of the Assembly and the Council 
might not point out, for our purpose, the same solution of this difficult question 
which already has been accomplished on the political side. That would have 
several advantages. The effect of the necessity of concurrent action by two 
bodies is that neither one can do anything which is oppressive in respect of the 
interests specially represented by the other. That is so in the making of all 
laws, and it is so when appointments are to be made by legislative bodies. The 
effect of the practical working would be that in the Assembly, where the smaller 
Powers are in majority, they would protect the interests of the smaller states, 
and in the Council, the larger Powers having a preponderance, would protect 
such practical interests of their greater trade and their greater production as 
would be submitted to the court. The practical effect would be that the selection 
would be made at the time of the meeting of the Assembly; that would be 
necessary, and the electors would be canvassed; one could discuss and consider 
individual names at that time. 

The practical method of reconciling differences between two bodies is a com- 
mittee of conference, — a small committee of conference. In that committee all 
considerations of good faith, all justifiable doubt or apprehension of injury to 
interests, would be considered without the difficulty that comes from publicity. 
This selection of judges is an intensely practical thing, and care must be taken 
not to have it undertaken in such a way as to drive off and practically exclude 
all the best men. The best men in all countries will be unwilling to permit their 
names to be put before the world in a contest for something which perhaps they 
would have to make great sacrifice to accept. The best men, the men we want, 
are the men whom you have to urge to come in ; these men will not be candidates. 
On the other hand, if you elect a man who seems to be the best, you must have 
some way of finding out whether he will serve. For example, the Council selected 
as a member of this committee a very old and valued friend of mine in the 
Argentine, M. Drago — a most admirable selection. M. Drago could not come. 
How many times, if you are going to elect a judge, will you not find that 
situation? Of the members of the committee, a majority are not the ones 
originally named. Even for this service, to get the committee, a process had 
to be worked out for finding out who could leave his home and his occupation 
to come and render the service. This committee was constituted by an authority 
absolute. When Sir Eric Drummond wrote to a jurist inviting him to render 
this service, we all knew that the Council for which Sir Eric spoke had absolute 
authority to make the person receiving the letter a member of the committee. 
You cannot get that by the ordinary process of election. In an ordinary method 
of election, the candidate will not say that he will serve before he knows whether 
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it will be offered to him, and the election therefore has to take place before the 
electors know whether the candidate will serve, and the practical method of 
dealing with that is some such method as this conference committee between 
the two bodies. 

I do not state this view as a conclusion, but as a method which has occurred 
to my mind as being perhaps nearer to the accomplishment of our object than 
anything else that has been suggested, the object being, in any arrangement 
we make, that both the divergent interests shall have a negative power to prevent 
injustice and an affirmative power to propose action and in dealing with practical 
questions. If these two powers exist, it should be worked out in some such 
practical way as that in which free self-government is carried on in every 
country where it exists. 

That is all that occurs to me to say at present, except that I will preserve 
an open mind for the most respectful consideration of the suggestions of my 
colleagues on the committee. 

Remarks of June 21, 1920 

I beg to express my appreciation of the clear and satisfactory way in which 
the president has responded to the request which I made at the last session, 
in explaining the plan he has proposed, and I can assure the president that the 
plan will be studied and considered by me with the most sympathetic feeling 
and high appreciation of the elements of value of the proposition. 

When I was called upon to speak at the last session, I was about to make 
some observations upon the general subject of the theory which underlies our 
whole procedure of the formation of the court, and to follow such observations 
by some other reference to the practical necessities imposed upon us by our 
assignment of duty here. 

There are two fundamental principles laid down by the members of the 
committee, with which I think we all agree, and by which I think we are ready 
to have any suggestions we make decided. One is the proposition that the end 
of this court which we are about to recommend is justice. Unless that court 
succeeds in doing justice, it is worthless; we shall have failed in our efforts. 
The other proposition is the equality of sovereign states; to that we all agree; 
that we are bound to maintain, for it is the very basis, the substratum, which 
underlies the law of nations. Without that, there is no law, and we return to 
the days of barbarism and unrestrained brute force. 

In applying the first principle, we are seeking justice. The task is one of 
the adaptation of means to an end ; it is that we may recommend that the pro- 
posed court be so constituted that, with the greatest certainty possible to human 
nature, it will do justice, — a practical adaptation of human means to secure 
a divine end. 

In applying the other principle, that of the equality of sovereign states, it 
is necessary to consider the nature of the transaction on which we enter and 
to see whether the principle covers the transaction. The principle is limited 
definitely. The equality of states does not mean that they are equal in numbers, 
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in extent of territory, in wealth, in power; it means that they are equal in the 
sovereign right to control their own actions and to freedom from accountability 
to others. It relates to the rights of each state over its own territory, its own 
subjects or citizens. Every state is exercising these rights in agreeing or refusing 
to agree to any arrangements we propose. Monaco, Luxemburg, Haiti, San 
Domingo, have the same inalienable right to consent or refuse to consent as 
Great Britain or France. That is the exercise of equality. In brief, it is equality 
in the exercise of the rights of sovereignty. 

When, however, we come to the creation of a court, we pass beyond the 
exercise of the rights of sovereignty. In constituting a court which is to 
render judgments limiting the rights of nations, we shall not be merely 
exercising the powers of sovereignty. What sovereign right has France to limit 
the sovereignty of Italy, of Great Britain? What sovereign right has Italy to 
name a judge to say if the power of France should be limited? Whence does 
this power come? From the sovereignty of Italy? It comes from consent; it 
has its origin in consent, not in the theory of sovereignty, not in the law of 
nations; it is purely conventional. The right of Italy to name a judge who 
can give decisions limiting the sovereign rights of France comes, not from the 
sovereignty of Italy, but from the consent of France. 

As the function to be observed is a function not resting in sovereignty, but 
resting in consent, then, in determining whether the consent should be given 
mutually and upon what terms, we must consider not merely the theory of 
national equality, but the conditions and circumstances of the agreement which 
we are proposing to make. You have passed from the field of exclusive applica- 
tion of the theory of equality of nations. You have passed into a different field, 
in which, to determine what course should be followed, you must consider every- 
thing as relevant that is reasonable. You cannot say you wish to consider alone 
the doctrine of equality; you cannot say you must exclude from consideration 
all those circumstances from which one nation derives the greater interest in 
a subject-matter than another. All relevant facts must be considered. 

For example, take the Convention for a Universal Postal Union. The nations 
which have made that agreement were equal undeniably, but is that equality 
treated as the sole test of the stipulations included in the agreement? No! 
There are, I think, seven classes, the nations being classified according to the 
benefits which they derive from their business, and also according to their 
resources for bearing the expense. Great Britain, Japan, Italy, France, the 
United States, Germany, Austria-Hungary, pay many times as much as the 
smaller states. That is an illustration of the way in which practical common- 
sense deals with the basis of agreement for a specific object between equals, and 
that has been carried into the basis of the League of Nations, the nations being 
obliged to bear the expense in the proportions of the Universal Postal Union. 

The moment you depart from the basis of unanimous agreement, which in 
diplomatic conferences connotes the uncontrolled equality of states, and submit 
anything to the determination of a majority, you have left the field of sover- 
eignty and subjected yourself to the application of other considerations than 
those of the equality of states. 
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What kind of agreement will it be reasonable for all our countries in the 
exercise of their equal sovereign rights to enter upon? It is to attain justice. 
But to agree merely to attain justice is to accomplish nothing ; for all civilized 
nations are already agreed to do justice to each other. "What we are to seek 
is a practical means of so limiting the weaknesses, the passions, of so enlight- 
ening the ignorance and awakening the understanding of men engaged in the 
affairs of nations, that there will be the highest possible probability of justice 
being done. 

The object is to secure an institution which, by the application of just 
principles, will curb the exercise of power, and it is because that is an essential 
object to be attained that we find throughout the history of the effort to create 
such a court, a clear division of the smaller nations, on one side, and the larger 
on the other. The division which occurred in 1907, and which is here before 
us today, is the best proof that among the fundamental necessities of the case 
is the curbing of power. Whose power is to be curbed ? Not the power of Haiti 
and of San Domingo, but the power of Great Britain, of France, of the United 
States. We are not called upon by the general voice of the civilized world to 
make an effort towards the establishing of a court to curb the power of 
Norway or Holland. The great Powers, with their immense armies and navies, 
in the presence of which the smaller nations of the world feel that their lives 
are in danger, unless justice prevails and a practical method of securing justice 
be agreed on, are to be curbed. This court will be a court to curb the power 
of these great nations, on the one hand, and to give protection to small nations 
on the other. 

It follows that the nations are not similarly situated in respect of this project. 
The surrender of power to limitations imposed by a court is a surrender made 
chiefly by the great Powers. Small Powers surrender practically nothing, but 
they get protection, which the great Powers do not get. I repeat that the great 
Powers and the smaller Powers, who have been opposed since 1907, are not 
similarly situated in respect to this question. One is the group that is giving, 
another the group that is receiving, and you cannot solve a question of that 
description which affects different states in a different manner, in which the 
states have different kinds of interests, by the application of the theory of the 
equality of states. You must deal with it as a question to be considered upon 
the basis of the realities that are to be affected, and it is not reasonable to 
suppose that these great states will consent to have their power limited, to 
surrender their sovereignty to a tribunal the constitution of which is to be 
entirely within the control of the smaller states. The simple constitution of 
the court by a majority of equal states would place them in the hands of the 
smaller States, who give little and get much, and always they would have the 
power to over-ride the larger states, which give much and get little. 

It is not wise always to think of states as if they were not composed of 
individual human beings. There is a particular distinction which divides the 
people of nearly every country. Every mind will revert readily to the differ- 
ences between the military party and the peaceful party in a country in its 
relations with the other states. During the recent war, at times there was a 
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tendency towards peace, when the peaceful people of Germany wished to end 
the war; and then a movement the other way, and the military party secured 
the ascendancy again. In every country there are these parties, and they are 
always in conflict. What we must do is to present a reasonable proposal, to 
insure that the principles of peace and of justice may take the control in each 
country. 

The principle of equality of states has, in recent years, met another principle. 
The growth of democracy in the world has been accompanied and produced 
by the growth of the conception of individual personal independence. Our 
recommendations in respect to the court will have to be submitted, not to the 
Foreign Offices; they will have to be submitted to those great democracies of 
hundreds of millions of people, knowing but little about international affairs, 
ill-informed, not accustomed to consider or to discuss or to act upon them, — 
and they control the Foreign Offices. The government must reach decisions 
which commend themselves to the great popular mind in our modern democratic 
governments. With these hundreds of millions of plain people, the theory of 
equal sovereignty is accepted, but it is a weak motive as compared with the idea 
that a man counts as much in his own country as in another. No theory of 
sovereignty or equality is going to get out of this man's head in France, in 
England, in the United States, that he is just as good and just as much entitled 
to his voice in the world as the man in another country. And you propose to 
each member of this multitudinous sovereignty, that his country shall surrender 
its sovereign rights of control to a tribunal made up in such a way that a man 
across the border weighs as much as one hundred men on the other side. See 
what result you get. The tendencies of intercourse and these efforts that are 
drawing countries nearer together, are leveling the differences and favoring 
individual manhood and the rights of a universal majority as against the exten- 
sion of the application of equal sovereignty. The people of the United States 
number more than a hundred million, and if you ask the hundred million to 
consent to the sovereign rights of their country being limited in a court in which 
the one-half million in Honduras can outvote them, all the Foreign Offices in 
Christendom can never succeed in getting this recognized. 

After all, there is that element of individual right and interest involved in 
all these international troubles; the greater part of the troubles are troubles 
where a country is championing the cause of its nationals. Remember that the 
question to be put to the public in these great countries is not a question of 
consent to the application of sovereignty; it is a question of creating power by 
consent, a power which is not founded in sovereignty, but a new power with 
a right to control the action of the several states. 

I would not for a moment be thought to be pessimistic or critical in my 
judgment of the probable conduct of any country, which, under whatever agree- 
ment we make, finds itself engaged in the construction of a court; but I have 
to look facts in the face. There are backward nations, many quite shut up 
within themselves, some of them centuries behind in political development. 
Those nations which are the most backward are the nations which have the 
least interest in the court. But according to the simple method of constituting 
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a court following the principle of equality, all those backward nations would 
have a vote. 

Some nations which are included within the theory of equality are countries 
in which the principle of ex-territoriality is still applied, and they will have 
a vote, and the proposal is that because equality has been accorded to them 
they are to have an equal voice in constituting this court, although it has been 
necessary to maintain ex-territorial tribunals in these countries inasmuch as 
the principles of their jurisprudence are so different from those obtaining in 
the greater part of the civilized world. And this is so to maintain the rights 
of foreign nations under international law, notwithstanding the theory of 
equality. 

"What I have said relates only to the weight and value of opinion in these 
backward nations. There is, however, another thing to be said; the nations 
will not come to the constitution of this court with minds that are tabulm rasa. 

The experience of ordinary life and of nations shows that there will be com- 
binations. I say not that there may be, but that there will be. Human nature 
has not changed radically. The men who ought to be in this court are the men 
who should be sought by somebody competent to offer to them the appointment. 
We will have to seek them and urge them to consent to exile themselves from 
their homes, to abandon their careers, to commit their future ; and the men who 
ought not to be there will be the men who will intrigue to get there, the self- 
seeking men, the men who cannot rise to the highest places in their own courts 
will seek places in this court, and they will seek support, while the best spirits 
will quietly go on with the performance of their own duties. That is certain. 

Who can go back home and say that this is not so? And what will be the 
response ? People are asked to create a court and to give their consent to create 
a power which may be exercised in the way that I have described, to control 
them. It is not so that governments perform their duty and maintain their 
proper rights. If they are to consent away that power they must see that the 
power they consent away will be guarded, and for the reasons which I have 
stated very crudely. We must adjust the differences of opinion in some practical 
way or we will have no court. 

Remarks of June 22, 1920 

Reflecting upon the suggestion of Mr. de Lapradelle and his reference to 
me, some of his suggestions seem to meet the requirements of the situation. 
I have made a memorandum in which I have sought to follow the idea Mr. de 
Lapradelle has expressed and to incorporate the most valuable propositions in 
the plan submitted to the meeting by the president : 

1. Election by Assembly and Council. 

2. Qualification, juridical eminence and character. 

3. Lists of persons deemed to have qualifications to be furnished before 

meeting of Assembly by the members of Permanent Court of Arbitra- 
tion at The Hague — the members appointed by each nation to propose 
not less than two nor more than four names, one-half to be from nations 
other than that by which the proposers are appointed. 
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4. Votes on the list thus formed as provided by Lord Phillimore. 

5. So far as vacancies may not be filled by election from this list, other names 

may be proposed by Assembly or Council and voted upon in like 
manner. 

6. In all elections the electors to be under honorable obligation to regard 

the qualifications stated and to seek adequate representation in the 
Court for the different systems of jurisprudence. 

I assume two fundamental propositions : That the Permanent Court of Arbi- 
tration at The Hague which now exists should remain, not be superseded — and 
that the new court should form a part of the judicial system of which the old 
court is a part. 

There are four different functions to be allotted to these two different judicial 
institutions : 

(1) to determine questions of strict law and questions arising from contracts ; 

(2) to determine questions depending upon the principles of justice applic- 
able in the absence of rules of strict law or contract provisions: 

(3) to determine facts which are unknown or are disputed; 

(4) conciliation. 

These four points are to be provided for in this system of which the old court 
is part and the new court will be part. 

We must first consider that this new court must be provided for as a part 
of the system of which the League of Nations is part. We cannot accept the 
invitation of the Council and recommend a plan for a court which is not going 
to form a part of that system. 

I think that the participation of members of the Permanent Court of Arbi- 
tration is very desirable, because we have in that list men who are recognized 
in each country as being specially familiar with the subject with which the court 
is to be familiar, and with the personnel in other countries which are interested. 

Such a provision appropriates the initiative of the Norwegian Parliament 
in the work of the Nobel Committee. In the selection of the persons to whom 
the peace prize is to be given, the award is made upon lists furnished by previous 
recipients of the award. Professors of international law and other persons 
specially selected are called upon each year to propose names. Here we have 
a special class of persons who are called upon to propose names. If we look 
into the working of the government of each country in domestic questions, we 
see that it would not make a great difference whether the government of this 
country or that proposed names through a purely political officer who had only 
the idea of domestic politics in his mind, and who had to accomplish some object 
of domestic politics. Every court is subject to that. It is, however, very desir- 
able that we should make such dispositions that the persons in each country who 
make this suggestion for the International Court shall be persons who are not 
what is called "playing politics," but who have the international mind; that is 
what I take it we wish to accomplish by the selections proposed by the heads 
of universities. 

I think that the participation of the members of the Permanent Court of 
Arbitration rather comes at the beginning than at the end as suggested by M. de 
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Lapradelle. If it comes at the end, it would be as arbitrators to determine 
a difference between the Council and the Assembly. 

It is only the final decision which is important. The pressure of necessity 
will be more valuable than the power of decision by someone else. The legis- 
lation of the world practically is accomplished in the same way; differences 
between two opinions are recognized under the pressure of necessity ; there must 
be a law on such and such subject, and the advocates of the opinions which 
differ are compelled to reconcile their differences, because there must be a law. 
Here must be justice, and if the electors do not agree they are condemned for 
incapacity. If the members of the Court have the opportunity to propose this 
list, the origin of it will be a guarantee of qualification; and if the electors 
cannot agree upon one named, the opportunity to propose names outside the 
list will guarantee that someone be found. 

The last proposal that in all elections the electors are under an honorable 
obligation to regard the qualifications stated and to seek adequate representation 
on the court for the different systems of jurisprudence is, I think, a view in 
which we all agree. It seems to me that it also includes valuable ideas which 
have been proposed by a member of the committee. 

I claim no patent or copyright upon those various proposals, and admit that 
they are "stolen property." 



